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VEMORANDUM OPI NI ON

COUVI LLI ON, Special Trial Judge: Respondent determ ned a

deficiency of $6,974 in petitioners' 1994 Federal incone tax and
an addition to tax under section 6651(a)(1) of $286.1
Respondent conceded the addition to tax under section

6651(a)(1). Petitioners conceded all other adjustnments in the

1 Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the year at issue.



notice of deficiency. The sole issue for decision is whether
petitioners are entitled to report gain realized fromthe sale of
real estate under the install ment nethod pursuant to section 453
when petitioners, on their 1994 incone tax return, reported the
gain in full as a conpleted sale.

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners
| egal residence was Al buquer que, New Mexi co.

During 1994, petitioners sold three real estate properties,
the consideration for which was to be paid to themfor a period
or periods extending beyond the year of sale. The parties
stipulated that these properties were sold "under an install nent
met hod". On their Federal inconme tax return for 1994,
petitioners reported the sales on a Schedule D, Capital Gains and
Losses, as long-termcapital gains. Their tax liability for 1994
was based upon the entire gain realized fromthe sales of their
properties. Respondent determ ned that petitioners underreported
the gain realized fromone of the properties, and petitioners
have conceded that determ nation, as noted above. Petitioners
chose to include the entire gains realized fromthe sal es of
their real estate properties on their 1994 return because they
had incurred and clainmed a section 179 expense during 1994 of

$17,500 that would substantially offset or nmtigate the tax on
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the gains realized fromtheir real estate sales. Respondent,
however, determned in the notice of deficiency that petitioners
were not entitled to a section 179 expense deduction and,
therefore, disallowed that expense. Petitioners conceded that
adj ust nrent and now seek the benefit of section 453 to have their
real estate gains taxed under the installnment method. Respondent
chal l enges their right to do so.

Section 453 provides that inconme froman installnment sale is
accounted for under the installnment nethod. See Bolton v.

Comm ssioner, 92 T.C. 303, 305 (1989). An installnent sale is

defined as a disposition of property where at | east one paynent
is to be received after the close of the taxable year in which
the disposition occurs. See sec. 453(b)(1). Incone froman
installment sale is automatically to be taken into account as
install ment i ncone under section 453 unless the taxpayer el ects
not to have the nethod apply. See sec. 453(a), (d); Bolton v.

Conm ssi oner, supra at 306. Generally, an election by the

taxpayer not to report a disposition of property on the

install ment method is nade by the due date of the taxpayer's
return for the year in which the disposition occurs and in the
manner prescribed by the appropriate tax fornms for that return.

See Bolton v. Conm ssioner, supra; sec. 15A 453-1T(d)(3),

Tenporary Income Tax Regs., 46 Fed. Reg. 10718 (Feb. 4, 1981).

Specifically, a taxpayer who reports an anount realized which



equals the selling price and includes the full face anobunt of any
instal |l ment obligations received in connection with the sale is
considered to have made an effective election that the

install ment sal es provisions of section 453 are not applicable.
See sec. 15A. 453-1T(d)(3)(i), Tenporary Incone Tax Regs., supra.
Ceneral ly, such an election is irrevocable and may only be
revoked with the Secretary's perm ssion. See sec. 15A 453-
1T(d)(4), Tenporary lIncone Tax Regs., supra. Here, petitioners
never applied to the Comm ssioner to have their election revoked
and to have real estate gains at issue taxed under the section
453 install ment method. Petitioners admttedly now seek the
benefits of the installnent nmethod because a substantial section
179 expense clainmed on their 1994 inconme tax return was

di sal |l owed; thus, they have been deprived of a deduction that
woul d have substantially offset those gains. Section 15A. 453-
1(d)(4), Tenporary Inconme Tax Regs., supra, provides generally
that an election not to have the installnment nmethod apply w il
not be revoked when one of the purposes for the revocation is the
avoi dance of Federal incone taxes. Stated another way, the

el ection is not generally revocabl e where the taxpayer's desire
for the revocation is based on hindsight rather than foresight.

The Court, therefore, rejects petitioners' claimto have their



1994 real estate gains taxed under the section 453 install nment

met hod.

Deci sion will be entered for

respondent for the deficiency in tax

and for petitioners for the addition

to tax.



